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Understanding Changes to the
Notary Act

= Purpose of the changes
— Fraud Deterrence
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lllinois Notary Public Act
5I1LCS 312/ et seq.

= Effective June 1, 2009
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What Does the New Law
Require?

= The Notary Public shall create a
Notarial Record for the notarization of
every Document of Conveyance that
transfers or purports to transfer title to
residential real property located in
Cook County.

What is a Document of
Conveyance?

= A written instrument that transfers or
purports to transfer title effecting a
change in ownership to Residential
Real Property.

—NOTE: This legislation does not apply to
mortgages

Exclusions:

= Court-ordered and court-authorized
conveyances of Residential Real
Property, including without limitation,
guit-claim deeds executed pursuant to
a marital settlement agreement
incorporated into a judgment of
dissolution of marriage, and transfers
in the administration of a probate
estate;




Exclusions

= Judicial sales deeds relating to
Residential Real Property,
including without limitation, sales
deeds issued pursuant to
proceedings to foreclose a
mortgage or execute on alevy to
enforce a judgment;

Exclusions:

= Deeds transferring ownership of
Residential Real Property to a trust
where the beneficiary is also the
grantor;

= Deeds from grantors to themselves that
are intended to change the nature or
type of tenancy by which they own
Residential Real Property;

Exclusions:

= Deeds from a grantor to the grantor and
another natural person that are
intended to establish a tenancy by
which the grantor and the other natural
person own Residential Real Property;

= Deeds executed to the mortgagee in
lieu of foreclosure of a mortgage; and




Exclusions:

= Deeds transferring ownership to a
revocable or irrevocable grantor trust
where the beneficiary included the
grantor.
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What is Residential Real
Property?

= Residential Real Property shall mean a
building or buildings located in Cook
County, lllinois, and containing one to
four dwelling units or an individual
residential condominium unit.

& ATG LEGAL EDUCATION

What Must be Contained in the
Notarial Record?

= The date of the notarial act;

= The type, title, or a description of the
Document of Conveyance being notarized,
and the property index (“PIN”) used to
identify the Residential Real Property for
assessment or taxation purposes and the
common street address for the Residential
Real Property that is the subject of the
Document of Conveyance;
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What Must be Contained in the
Notarial Record?

= The signature, printed name, and residence
street address of each person whose
signature is the subject of the notarial act
and a certification by the person that the
property is Residential Real Property as
defined in this Section, which states, “The
undersigned grantor hereby certifies that the
real property identified in this Notarial
Record is Residential Real Property as
defined in the lllinois Notary Public Act.”;

What Must be Contained in the
Notarial Record?

= A description of the satisfactory evidence
reviewed by the notary to determine the
identity of the person whose signature is the
subject of the notarial act;

= The date of notarization, the fee charged for
the notarial act, the Notary’s home or
business phone number, the Notary’s
residence street address, the Notary’s
commission expiration date, the correct legal
name of the Notary’s employer or principal,
and the business street address of the
Notary’s employer or principal; and
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What Must be Contained in the
Notarial Record?

= The notary public shall require the person
signing the Document of Conveyance
(including an agent acting on behalf of a
principal under a duly executed power of
attorney), whose signature is the subject of
the notarial act, to place his or her right
thumbprint on the Notarial Record.




What Must be Contained in the
Notarial Record?

= |If the right thumbprint is not available, then
the notary shall have the party use his or her
left thumb, or any available finger, and shall
so indicate on the Notarial Record. If the
party signing the document is physically
unable to provide a thumbprint or fingerprint,
the notary shall so indicate on the Notarial
Record and shall also provide an explanation
of that physical condition. The notary may
obtain the thumbprint by any means that
reliably captures the image of the finger in a
physical or electronic medium.

= Notarial Record B
ATG FORM 4162
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How is the Notarial Record to be
Kept?

= If the notarial act is performed by a notary
who is a principal, employee, or agent of a
Title Insurance Company, Title Insurance
Agent, Financial Institution, or attorney at
law, the notary shall deliver the original
Notarial Record to the notary’s employer or
principal within 14 days after the
performance of the notarial act for retention
for a period of 7 years as part of the
employer’s or principal’s business records.
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How is the Notarial Record to be
Kept?

= If the notarial act is performed by a notary
who is not a principal, employee or agent of
a Title Insurance Company, Title Insurance
Agent, Financial Institution, or attorney at
law, the notary shall deliver the original
Notarial Record within 14 days after
performance of the notarial act to the
Recorder of Deeds of Cook County, lllinois
for retention for a period of 7 years,
accompanied by a filing fee of $5.00.

How is the Notarial Record to be
Kept?

= The Cook County Recorder of Deeds will be
promulgating instructions regarding the
manner that such records are to be
presented to them.
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Confidentiality of the Notarial
Record

= No copies of the original Notarial Record
may be made or retained by the Notary.

= The Notary’s employer or principal may
retain copies of the Notarial Record as part
of its business records, subject to applicable
privacy and confidentiality standards.

= Notarial Records are exempt under the
Freedom Of Information Act.
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Confidentiality of the Notarial
Record

= The Notarial Record or other medium
containing the thumbprint or fingerprint shall
be made available or disclosed only upon
receipt of a subpoena duly authorized by a
court of competent jurisdiction.

What Effect Does Failure to Comply
with the Act Have on the Document?

= Failure of a notary to comply with the
procedure set forth shall not affect the
validity of the Residential Real Property
transaction in connection to which the
Document of Conveyance is executed,
in the absence of fraud.

= This may constitute official misconduct
on part of the notary public which can
be a Class A or Class B Misdemeanor.

How Should Fingerprints be
Obtained?
= The notary may obtain the thumbprint by any

means that reliably captures the image of the
finger in a physical or electronic medium.

— For example it would be acceptable to use an inkless
thumbprint pad.




What are Satisfactory
Identification Documents?

= |f identification is based on identification
documents, until July 1, 2013, identification
documents are documents that are valid at
the time of the notarial act, issued by a state
or federal government agency, and bearing
the photographic image of the individual’s
face and signature of the individual.
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How Much Can a Notary Charge
Per Notarial Act?

= A notary may charge up to $25 for any
notarial act performed pursuant to this
section.

= $1is the maximum fee for other notarial acts
not requiring a notarial record.
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Record Keeping

= All notaries must provide receipts and keep
records for fees accepted for services
provided.
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How Long Does the Pilot
Program Last?

= Unless otherwise extended this Act will only
be effective until July 1, 2013.
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FAQs

= Where can | get Notarial Record
Forms?

— Notarial Record forms are available to ATG
members and staff at www.atgf.com

— Check with your Notary Association
— Draft your own compliant form
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FAQs

= Where can | get inkless thumbprint
pads?

— Check with your Notary Association.
— Google — shop and compare.
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FAQs

= What if the person | am notarizing
refuses to provide his or her
thumbprint for the notarial record?
— If you cannot complete all of the information

required by the statute for the notarial record
you should not notarize the document.

FAQs

= | am an ATG Independent Closer
notarizing a deed of conveyance that
requires a notarial record as part of an
ATG closing. Who do | give my original
notarial record to?
— Send the original Notarial Record to ATG in

your white envelope to post closing with all of
your original closing documents.
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FAQs

= | am an ATG Member Closer who must
notarize a document of conveyance as
part of an ATG closing. Who do | give
my original notarial record to?
— The Member Closer Firm will retain the
notarial record as part of their business
records.
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FAQs

= | am an attorney notarizing a deed of
conveyance which requires a Notarial
Record. What do | do with the original
Notarial Record?

— You may retain the record as part of your
business records.
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FAQs

= | am a notary but am not an attorney. |
am notarizing a deed of conveyance,
for my neighbor. Who does the original
notarial record go to?

—You must send the original notarial record to
the Recorder of Deeds with a $5.00 filing fee.
You may not keep a copy.
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FAQs

= Can | accept a deed of conveyance
notarized in another state?
—Yes, the deed is valid
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FAQs

= Are the Notarial Records going to be
recorded with the deed?

— No, the Notarial Record is not to be recorded.
Only in some circumstances is it to be sent
the Recorder of Deeds for retention, not
recording.
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Additional Questions?

= |f you have additional questions, please
feel free to contact me, Arden Miner, at
aminer@atgf.com.
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